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I. Jrt THE COHMISSIOlf--
A. St8temene

1. This 1s an arbitration proceeding under § 252 of

~le Co~nication' Act of 1934 I~Act"I,' as ~nded by the 1e1e

c.,mmunicaelons Act o~ 1996 (ft 1996 Act"),1 ancl under l:hls CCllIl-

1I\:.55ion'.s rules qoverning arbltrilti.on, 4 Code of colorado Regula-

I ., U.S.c. SS 151 .t #e~•

• r~. L. No. lOt-lDi, 110 s~~~. 5li.



cion$ (~CCRN) 723-46. ~et~Cioners E-Sp~re com=un1cations, Inc.,

and ACSI Local Switched ServicEI$, Inc., doing business as [-Spire

Communications, Inc. (collectively ~E-Spire-), filed their Pet1-

t~on for Arbitration w1th this Com=1ss10n on July 14, 1998. The

petition conCerns E-Spire's request to interconnect its frame

relay services (~FRS") nel:work to the FRS network of U S WEST

Co=unicat1.ons, Inc. ("U S WESt"). EoSpire gave notice of the

arbitration on July 14, 1998. U S WEST filed its response to the

petition on August 10, 1998.

2. On August 14, 15198, E:oSpire filed a Motion for

Summary Decision wh:ch motion was denied by Decis~on Nos •. R98-

329-I and R98-884-I. The arbitration was scheduled to be held

Jctober 7 and 8. 1998 at 9:00 a.m. in a Commission hearing room

in Denver, Colorado.

3. At the assigned place and time an Administrative

.•aw Judge ("ALJ") called the matter for hearing. During the

l~ourse of the hearing Exhibits 1, lA, lB, 2, 2A. 2B, 2C, 20, 3,

·1, S, 51.. 16. 17, 18, 19, 20. and 21 were identif~ed, offered,

:,nd admitted into eVldence.' Exhibits 6 through is were various

c:ollllniss1on decls1onli. records of this COllllll1ssion, and tariffs on

%'ile with this COllUllission or which adlll1n1:straUve notice was

taken.

> Exbib~~ 16 was a dam.natr.~ive exh1b1~.
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4. During the hearing ~he ALJ' found that U S WEST's

responses to certain discovery had been evasive and nonreSpon

sive. As a remedy, he ordered U 5 WEST to fl1e, as II late-filed

exhibi~, the cost studies it had prepared in support of its frame

relay tariff. The late-filed exhib;t was filed on October 13.

199B. The PoL.]' further author1zed EoSp1re to COllllDent on this

late-filed exhibit in its closing statement of posltion.

5. At the conclusion of the hearing the ALJ ordered

:he partieS to provide a transcript for the Commission and appor

aoned the cost of the transcript 50 percent to the pet1l:1oners

and 50 percent to the respondent.' Closing statements of P05~

':ion were ordered to be filed no later than October 19• .1998.

;:ubsequently the ALJ' orally granted a one-day extension of time

l:nt:11 October 20, 1998 to file closing stat:ements. TlIllety state

~!ents were fUe by both toSpire and 0 S REST.

6. Under the 1996 Act the COlNn1ssion must make a

cete~inat:ion in thi~ proceeding no later than NOVember 4. 1998.

~hich is nine months after 0 5 WEST received a request for nego

~1at1on from EOSp1re. Because of the deadline for decision under

tne 1996 Act, the Co~ssion finds that due and t1mely exeCUt:lon

of its functions 1Iuperatively and unavoidBbly require that t:he

r~commended decis10n of the AL3 be omitted and that the commis

sion make the in1tial decision In this case •

• soo 1 CCR 723-46-6.5.
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S. Findinqs of ract

1. £oSpl.re holds a certificate of public convenlence

and necessity to proviae competiti~e teleco~unication$ services

in colorado. It current.ly operat.es local fiber optic networks

in Colorado Sprinqs, and it has p~chased and installed a Lucent

Technologies SESS sWltch in Denver. ttSpire also provides local

exchange services Ion Colorado via the resale of U S WEST's whole

sale products. It has recently installed a frame relay SWitch in

Colorado Sprinqs.

2. This p~ocQedin~ concern. the fr~e relay network's

l"fRNn
) of U 5 WEST and £tSpire. A FRN is often referred t.o as a

frame relay "clOUd". The cloud is actually a dat.a network con

structed of frame r~lay SWitches connected t.ogether by a series

of niqh speed trunk facilities. The FRNs of U 5 WEST and ttSpire

=onnect t.o thelr customers in esseneially the same manner. The

:ustomers access th~ FRN by purchasing a user-to-network inter

Eace ("UNI") and an access 11nk or access line. The customer

::l.esignates the locationS to be connected over the FM by a pri

"raCe virt:ual clr=i.t. ("PVC"). A PVC is not a dedicated eonnec

~ion tor the exclusive use of an end user, which 15 What a pr1

"rate lin.. would be. Rather, the PVC 1s a serles of software com

!lands locat.ed in the slli'tches ~hich quarant:ees a customer a. con

uec:cion on delllancl between the stated points. When t.he =stolller

:5 not: using the PVC, the capacity in the FRN is not. being used
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anQ may be used by other cus~omers. This gives the FRN one of

its d~st1nct:ive c:haracterist1cs, namely, the ability to allow

customers· to sen(1 "bursty" data ~ratt1c beyonc1 the quaranteed

capacity if there is e~cess capacity on the network.

3. The FRN of U S WEST is separate and apart from the

switched voice network. It is a packet network which transmits

customer data in discrete piickets across mul:t:1ple transmission

paths, unlike a voice circuit which is a continuous connection

over a given pathway.' A customer on an FRN 1I1.ust specify both

ends of the desired data connection in order for the service to

be proVisioned. txcept tor the specit'1ed connect1on points, a

customer on a ERN will not be able to cOm&unicate w~th any ?ther

customer on the FRN. Most PVCs on the FRNs are between the same

entities or affll.ates. However, if two distinct entities Wish

to interconnect viii the FRN thiS can be acco~odated, although it:

is not C01l1mOn.

4. U S REST has FFlNs in both LATAs in Colorado. How-

aver, it does not provide interLATA service. EeSpire currently

:las a frame relay SWitch located in Colorado Springs. EeSpire

jesires to use this switch to provide frame relay serV~ces to end

~ser customers bo~h on an lntraLATA and an intertATA basis.

• Of course, eIIe itveil pal:hway to.r: a voice connccc:l.oll NY change from
"all Co call; bow.ver, fo~ ch" clu.r:ation of the cdl th. p"l:hway d",;:s ""t:
,:hange.

5
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5. The EllNs of U S WEST and toSpire are largely

equlvalen~ in terms of functionali~y, types of facilities

deployed, and architecture. There is no technical barrier ~o

interconnecting the two networks. Interconnection between the

~wo networks would require a network-to-network 1nterface I"NNI~1

port at each carr1er's frame relay SWitch, with an NNI connection

for the transport cf data between the. two NNI ports. The loca

tions which would be connected by the FVCs would have ~C be spec

ified by asslqning each location a Data Link connection Iden-

t1:1:1er (~OLCt" I, wh..ch wCl,Iltl requirv a one-tillLe so"ttwar.. pro-

grc.mminq change. This takes less thlln ten lninutes. Once the

addresses are specified, the NNI ports prov~sioned, and a trans-

port medi~ established between the two NNI ports, an end user on

U S W£ST's network would have a JIve with an end user on the

EoSpire FRN.;

c. Discussion

1. EoSpire' 5 position in this proc::eed1ng is fairly

stra1qhtforward. rt lIeeks to have the interconnection between

its FRN and U S W£ST's FaN treated the same as an interconnection

betWeen U 5 WiST's .oice network and a competitive local exchange

4 As no~..d earlier, cb"n would alao n.ed ~o be II we trCllll :11.. /lNI to
the tna, lind an aeees.. lJ.n.. fro.. the lINI to the _:'JOtome" lo".t:ion. Aleo,
ther. is ""rcain ""scamee pretllises e~pJaetlt "".oded to" f::..... "day
CO'","WU.C4ti.on that .1$ not i1t 1:slSue in Cll1& proceecU.n\l.
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carrier C"CLEC"'1 voice netWork. Interconnect~on would be at

To~al Element Long Run Incremental Cost-based rates. Under

reSpire' 5 view, it and U S WEST would split the cost of the

transport element connecting the NNI ports. . EoSpJ.re would pay

for its NN! port, a~d U S WEST would pay for its NNI port. Each

party would provide their own PVC tram the fr~e relay switch to

the end location. l Concerning reciprocal compensation for the

transport and termination of local traffic, Eospire suggests that

a bUl and keep approach .is appropriate given the ·bidirectional

and bursty nature of the exc~ange of data traffic over dedJ.cated

PVCs and the difficulty this presents for measurement. It sug

gests that if bill and keep is unacceptable, then there should be

some transport and termination charge based on incremental costs.

Eespire opposes a separate trunking requ~rement for ~ntraLATA and

interLATA traffic. It suggests using the ratio of the number of

local PVCs divided by the total number of PVCs on a given trans

port facility.

?-. U S REST suggests that FRNs are nothing like voice

ne~works. Rather, 1n U S REST'S view they are private networks,

sort of an evolution of pr1vate lines. U S WEST suggests that

the proper llIodel for viewing interconnection of the15e private

networks ls contained in its tariffs. :J:he tariffs embody the

l For lne~rLATA 'VCs, EoSp1re sU9gescs c~~t J.c will co~en.~te ~ S VEST
for U SlIEST's PVC.
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view ~hat U S WEST will connec~ cwo private networks, but not at

U S WEST's expel1se. That is, a network seeking- to connect ~o

U S WEST's ~ wo~ld be required to pay 100 percent of the trans

port medium connecting the two NNI ports. In addition, the.out

side net~ork seeking connection would be required to pay for the

NNI port on 0 S WEST's frame relay switch and for the PVCs run

ning to the end customer.

3. [oSpire supports its requested relief by directing

thlS Commisslon's attention ~o seve.al decisions of the Federal

recent Memorand~, Opin~on, and Order released AUgust 7, 1998 by

the FCC ("706 OrderH
).' Eospire notes thai in the 706 Order the

FCC considered the question of whether the packet switched net

works of incumbent local exchange carriers ("ILECs") such as

U S WEST are subject to the interconnectlon obligatlons under

§ 251 (c) (2) of the Act. The FCC concluded that these advanced

services were teleco=unications services, and not information

services. Further, the FCC noted that telephone exchange serv~ce

includes co~parable service by which a subscriber can or1g1nate

and te~nate a telecommunications service, not 11m1ted to Voice.

It reJected U S WEST's contention that telephone exchange serVlce

• Xn l:he tllItte.. of Deploymenl: of 1l1rel1ne SeMeu Ottedn'l Mvllnc:ecl
Commualcal:1on5 c.pab~11l:Y, CC Poctel:S Has. 98-147, 98-26, er lIl.

S
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referred only eo c1reuie $Witched voice telephone service. the

FCC tilus held that ru:Cs were sUbJece to the .interconnect:ion

requuements of both 55 251 tal and 251 leI (2) ot the Ace with

respect to their ~acket-switchednetworks.

4. The 706 Order did not explicitly refer to frame

relay networks in its discussion of advanced services. eospire

suggests that this CommissiOn refer to a prl0r FCC decision wh1ch

discussed the question of treatment of frame relay services. In

particular, Exhibit 12 in this proceeding 1s a decision of the

FCC' wherein it c1ecemined th3t fra:z,e relay se:vice is a ba.sic

':
I

serVice and not an enhanced service. The FCC required all

facUieies-based common carriers providlng ie eo provide it, pur-

suant to tariff. EoSpire concludes thae the net resule of these

two FCC deciSions is chat frame relay services are subject to

5 2S11C) (2) of the 1996 Act, requiring ~ng other tPinqs, cost

based rates tor interconnection and reCiprocal compensation tor

the exchange of traffic.

s. U S NEST responds to this argument by noting that

frame relay services were not the subject of the 706 Order and

are diffenne in some respects frolll the services discussed in

that order. U S WEST reminds the C~ission that the Independent

• tn til. IIIIItter of t"dependene Pata COIIIlIllJU.catiol1S t{aIlube:turer.
As.ociation, Int., 10 FCC ReD No. 26 11SS$ll.Independent Data OcderNI.
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Oaca Order of the FCC predates the 1996 Act and the provisions

requirinq interconnection Which ".Spire seeks to utilize.

U 5 WESt suggests that the pre-1996 Act ease d~d not envision the

type ot. lnterconnection requirements and pricing requirements

whicn would be en~ol11passed in the future, and cannot apply to

this situatlon. It insists that FRNs are private networks, ana

the 1996 Act deals With the interconnection ot. public networks.

6. The ColtlllLission finds the logic and ar91Jments of

E.Spire persuasive as to the import and effect of the 706 Order

and the Independenc Data Order. The f'RN ot U 5 WEST ls .. pub

licly offered network of advanced telecollllllunications services.

Interconnection of the FRNs of t.Spire and U S WEST should be

accomplished in accordance with § 251 (c) (2) ot. the Act. ,. 'IO\
simply require £-Spire to purchase retail NNI services out of

U S WEST's tariff would completely ignore E.Spire's status as a

CLEC. It would preclude carrier-to-carrier lnterconnect1on as

envlsioned by the 1996 Act. As a CLEC, EeSp1re 1s entitled to

utilize Whatever provisions of the 1996 Ace it deems appropriate,

noc just chose suggested ~y U S WEST.

>0 U S WEST admit.t;ecl in pleadin~s ~n t.bh p:toceecU.ng lItld conceded at.
bearing t.hat. t.he 706 O:tde:t mandat.es th1s/ tet., it. has a",gued a~erw1se in it.s
pOSthear1ng statement of pas1t.1on.

10
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7. The above 15 con$isT.ent w1r.h t.he FCC' 5 706 Order

and T.he Independent Data Order. Adopting U S WEST'S version or

this proceed1ng could only be done by carving out except10ns T.o

those two orders. wh1ch the FCC has declined r.o do. We also

dec:line.

S. Having der.ewned t:hat interconnec:t10n llIust be

accomplished under § 25llc:) or the Act. the co~ission is bound

to set. the ~ates and c:ondit1ons in accordance with r.haT. section

and § 2521d) of the Act. Tnat latter section requires that

~nterconneetion rates be cost: based. non-discriminatory. and ~y

include a reasonable profit.

9. U S WEST suggests that. in ehe event. § 2~1 (cl

applies t.o FRS, ies existing t.ariff races satisfy T.he condiT.ions.

U S WEST also noel!S that Z.Spire produced no cost: studies, and

suqgests that the cost st:udies supplied by U 5 WEST as a late

filed exhibit are unreliable.

. 10•. EoSpire agrees r.hat no cost studies sufficient. to

support a finding are coneained in the record. It proposes a

surrogate pr1cing system using prices preViously established by

this Colllllli.ssion 1n Ooc:kel: No. 965-331'1'. It suggesu shadng

equally l:he costs of an intraLATA interconnection. each party

paying for its own NNI por~s. For interLATA l:raffic, t.spire

would compensate U S WEST for its NNI port, using the trunk pore

charge adopted in Dockel: No. 9DS-33l!. Also for 1neer~A traf-

11
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fie, EeSpire wculd'compensace U S WEST for transport between the

s\./1t:ches using the trnE rates for OSl and 053 transport frolll

Docket No. 96S-331T.

11. For lntraLArA traftic, E.Spire suggests that each

party would bear its own costs to establish DLCIs. For 1nterLATA

PVCs, EeSp1re \./ould compensate U S WEST at a SlO, one-time charge

which 1s based on ohe-half or U S WEST's non-recurring ~add1.

tional PVCn Charge from its frame relay t~riff.

12. As noted pre\Tiously, reSpire suggests that bill

and keep is an ap~ropriate reCiprocal compensation scheme for the

transport and tenr.lnat1on of local frame relay 'traff1.c carried

over 1ntra~~TA PVCs. For interLATA PVCs, EeSp1re suggests that

the U S WEST end user be charged for the U S WEST end user access

link plus the U S ~~ST UNI port and access to U S WEST's network.

13. For the ~st part the Co~1ssion agrees wi~ the

reSpire proposal to use surrogate prices developed from the

prices set by the Co~ission in Docket No. 96S-331T. However,

the reSpire proposal that combined interLATA and intraLATA trunk-

ing be permitted cannot be allowed. This COlllllllsslon has con-
o

\

sistently required separate trunkinq In the voice arena to pre

clude U S GlEST from carry1ng any interLATA traff1c. There must

be separate trunks for InterLATA and IntraLATA traffIc between

the frame relay switches.

12
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14. Thus tor ehe lntraLATA ~runks, ~he pareies should

share ehe costs of interconnection equally, using ehe ONE rat:es

for DSi and DS3 eransport determined in Docket No. 965-331T. For

the inter~tA connection, E.Spire must pay.IOO percent at the ONE·

raees for DSi and OS3 transport set in Docket No. 96S-33lT.

EoSpire must also pay for the NNI port on U S WEST's swiech.

1S. concern1ng ~he DLCIs, t:he parey est:ablishing the

new PVC should pay for establishing OLC!s at both switches. This

is because it is ehe party causing the neW PVC to he established

that is causing the costs anQ provislon~ng ies cuseomer.

EoSpire's suggested surrogaee rate of one-half ehe increlllental

nonrecurring charge for add1tional pves trom US WEST'S tariff is

reasonable. gl~en the amount of time required. Thls charge is

HO per DLCI.

16. Transport and termination of local fraJl\e relay

traffic requires reciprocal compensation. Bill and keep is not

appropriate given the disparities in the sizes of the networks of

EoSpire and U S WEST. As a surrogate, the party initiating the

new PVC should pay as a recurring charge the tadffed rate for

NNI. No di.seount h appropriate since this is already a carrier

to carrier rate. EeSpire as a carrier can consolidate traffic,

which differentiates it from an end user. In addition, the car

rier initiating the new PVC shall pay the wholesale rate Cor

advanced services for the remaining portion of the connection,

13
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which includes t:he UNI and t:he access link. EespiX'e may use

u S W£ST's rat:es lL"lt:il it est:ablishes its own, should U S WEST

seek t:o establish a new connection on teSpire's net:wo~k.

17. EeSpire should pay cOlllpensat:ion for t:he end user

segment: ot int:erLATA PVCs. This i:!l not a U 5 WEST cUSl:omer as

EeSpire suqqest:s, but rather tespire's customer using U 5 WEST's

fac~lit:les. teSpir.e should pay u S WEST based on the Wholesale

discount for this portioo of t:he t:ransmiss1on.

1S. COl\cerning t:he surrogat:e rat:es tor transport: and

t:ermination of local tra£f1c and t:he est:ablishment: of DieIs,

U S WEST will be ordered to f1le pentanent: rates for t:he trans

port and termInation of intraLATA traffie and t:he est:ablisruneot:

of DLCIs within three months of the effective date of this order.

a oRDER

A. The Commission Orders That::

1. (I S WEST COllllllunications, Inc., shall lllOd1fy its

1m:erconnection agreelllent w:i.th the petitioners by allowing for

1nt:erconnection of frillUe relay networks under the terms and con

dit:ions set forth above. The parties shall execute such a modi

f~cation t:o their agreement and tile it wit:h the Commission for

approval within 20 days of the effective date of a final order in

t:hh docket.

14

••i



••

•.
2. U S WEST Commun1ca~ions, Inc., shall file new car

itts for ~he ~ransporc and te~nacion of local trame relay craf

fie and the establishment: of data link connec~ion iden~1tiers

within ~ree months of ~he effective dace of this order.

3. This Order is effective on its Mailed Date.

B. J\DOPTED IN COHMISSIONERS' WEEKLY MEETING
Octobe. 29, 199B.

.;
;.

ATTEST: A Tllue COPY

Bruce N. Smith
DirectOr

tHE PUBLIC UTI~ItIES COMMISSION
OF THE STATE or COLORADO

ROBERT J. HIX

VINCENT Ml\J!<OWSKI

R. BRENT J\LDERFER

COllllllissioners
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Decision No. C99-534

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 98A-319T

IN THE MATTER OF PETITION OF E.SPIRE COMMUNICATIONS, INC AND
ACSI LOCAL SWITCHED SERVES DBA E.SPIRE FOR ARBITRATION OF
AN AMENDMENT TO AN INTERCONNECTION AGREEMENT WITH U S WEST
COMMUNICATIONS, INC. PURSUANT TO SECTION 252(B) OF THE TELE
COMMUNICATIONS ACT OF 1996.

RULING ON APPLICATIONS FOR APPROVAL
OF PROPOSED AMENDMENT

TO INTERCONNECTION AGREEMENT

Mailed Date:
Adopted Date:

L. BY THE COMMISSION

A. Statement

May 25, 1999
May 12, 1999

This matter comes before the Commission for considera-

tion of the Application for Approval of Proposed Amended Inter-

connection Agreement filed by e.spire Communications, Inc.

("e.spire") , on April 7, 1999, and the Application for Approval

of Amendment to Interconnection Agreement filed by U S WEST

Communications, Inc. ("USWC") , also on April 7, 1,999. The

applications request that we approve proposed amendments to the

existing interconnection agreement between e.spire and USWC.

The parties did not agree on the proposed amendments. There are

four points of contention: (1) the rates and charges applicable

to interstate frame relay traffic; (2) whether e. spire is obli-



fully to agree on a revised interconnection agreement, each sub

mitted a separate application.

2. The first dispute between the parties concerns

the applicability of the amended interconnection agreement to

interstate frame relay traffic. e.spire's proposed provision

states that the terms and conditions set forth in the amended

agreement apply whether the interconnection is used to support

intrastate or interstate PVCs. USWC's proposal states that the

contract's provisions apply only to the transport and termina

tion of intrastate frame relay traffic; the rates, terms, and

conditions for interstate frame relay service will continue to

be those established by tariffs filed with the Federal Communi

cations Commission ("FCC").

3. USWC suggests that the Commission lacks the

authority to establish rates, terms, and conditions for inter

connection used to support the establishment of interstate PVCs.

This argument is based upon the provisions 47 U.S.C. § 251(g).

That statute applies to the provision of exchange access to pro

viders such as interexchange carriers, when those carriers seek

access for the purpose of terminating their own traffic.

Comptel v. Federal Communications Commission, 117 F.3d 1068 (8th

Cir. 1997). Accord: First Report and Order, 11 FCC Rcd 15,

paragraph 191 (FCC 1996). To the extent USWC contends that we

lack the authority to establish the terms and conditions of

3



•

..

,

"e. spire must also pay for the NNI port on U S WEST's switch.·

However, e.spire correctly points out that the quoted statement

was made with reference to interLATA connections; Para

graph J (6) (a) of the amended interconnection agreement concerns

intraLATA frame relay traffic. e.spire is also correct that its

proposed language is consistent with the directives entered in

Decision Nos. C98-l0S7 and C98-l286.

7. The third controversy involves Paragraphs J(6) (c)

and (g) of the amended interconnection agreement. These provi

sions relate to determining which party initiates a new PVC. In

Decision Nos. C98-l0S7 and C98-l286, we directed that transport

and termination of frame relay traffic requires reciprocal com

pensation. As a surrogate for such compensation, we directed

that "the party initiating the new PVC" pay as a recurring

charge the tariffed rate for NNI. e.spire now suggests con

tractual language that, absent clear evidence that both parties'

end-users do not consent to the establishment of a PVC over the

interconnection, both parties shall be deemed to be the "party

initiating a new PVC· (for bi-directional intraLATA PVCs) .

8. We agree with USWC that its proposal is the one

consistent with our prior decisions in this docket. Further, we

agree that it should be practical to determine who initiates a

PVC. For these reasons, USWC's proposed contract language will

be included in the amended interconnection agreement.

S
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II. ORDER

A. The Commission Orders That:

1. The Application for Approval of Proposed Amended

Interconnection Agreement filed by e.spire Communications, Inc.,

on April 7, 1999, and the Application for Approval of Amendment

to Interconnection Agreement filed by U S WEST Communications,

Inc. on April 7, 1999 are each denied.

2. Within 15 days of the effective date of this

Order, e. spire Communications, Inc., and U S WEST Communica-

tions, Inc., shall jointly file an application for approval of

an interconnection agreement incorporating the terms approved in

the above discussion. The applications filed on April 7, 1999

by the parties reflected agreement on a number of provisions.

Those provisions shall also be incorporated into the new agree-

ment.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMJ:SSIONERS' WEEKLY MEETING
May 12, 1999.
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Decision No. C99-748

BEFORE THE POSLIC UTILITIES COMK%:

DOCKET NO. SBA-319T

IN THE MATTER OF PETITION OF E.SPIRE CO~~JNICATIONS, INC AND
ACSI LOCAL SWITCHED SERVICES DBA E.SPIRE FOR ARBITRATION WITH
US WEST COMMUNICATIONS PURSUk~T TO SECTIO~ 252(Bl OF THE
TELECO~CATIONS ACT OF 1996.

ROLING ON APPLICATION FOR REH2ARING,
REARGUMENT, oa RECONSIDERATION

Mailed Date:
Adopted Date:

I. ~ ~ C0¥M+SSION

A. Statement

July 12. 1999
July B, 1999

This matter comes before the Commission for considera-

tion of e. spire Communicat ions. Inc .• s ( ··e. spire" l application

for rehearing, reargument. or reconsideration ("RRRu). e.spire

requests that we reconslder and modify Decision No. CS9-S34 where

we arbitrated proposed amendments to ehe existing interconnection

agreement between e.splre and U S WEST Communications, Inc.

(Muswcn). Now being duly advised. we deny ehe applicatlon.

B. Discussion

1. This docket concerns e.spire's petiticn for Com-

mission arbitration of interconnection disputes with USWC under

the provisions of 47 U.S.C. § 252 of the Telecommunications Act

of 1996. e.spire requested that USWC be ordered to lnterConnect



"

."

ics Frame Relay Net:work wit:h e. spire's Frame Relay Necwork. In

Decision Nos. e98-l0S7, C9S-1286, C99-l25, and C99-543 we ordered

such ineerconneceion on ehe terms and condit:ions specified t:he:e.

2, Decis:Lon No. C99-s43 ruled on speciflc proposed

arnendmencs t:o t:he exiseing ineerconneccion agreemene beeween

e. spire and USWC. The part:ies d:l.d noe agree on four proposed

amendment:s Ill) ehe rates and cha:ges applicable co ir.eerstat:e

frame :oelay trafhc; (2) wheeher e.spire is obligat:ed co pay

separately for ehe Network co Network Interface ("NNI"l port on

USWC' s swiech wlth respect: to lnt:raLATA t:raffic; (3) what: are

e.spire's payment obligat:ions for ehe ~~I port: access on USWC's

swicch wieh respece co interLATA t:raffic; and (4) wh:l.ch parcy

in:Lciaees a Permanent Vireual Circuie ("PVC") wit:h respece co NNI

cerminat:ion charge payments.

3. Wieh ehe except:ion of Issue No. 4 (not: addressed

in this RRR), t:he 1ssues deale exclusively with race and charge

element:s of int:raLATA t:raffic versus int:erscate/int.erLATA t:raf

fic. Generally, che COtllll..:l.ssion consistent:ly found in favor of

chose proposed amendment:s chat segregat.ed incerstace/int:erLATA

craffic from int:raLATA craffic and allowed coscs associa~ed wich

l:he cermina~ion of che interstate/incerLATA t:raffic co be prop-.

erly recouped by USWC. As such, we ordered ~hat: language be

incorpora~ed inco che ineerCOIll'leCc10n agreement: directing t:hat.:

(1) e. spire pay im:erscat.e, Federal CommunicaCions Comrnission-

2
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cariffed races applicable ~o in~ers~a~e frame relay traffic;

(2) e. spire .1.S no~ obh"ga~ed to pay for the 1'<"NI pore access on

USWC'S swi~ch for traffic intraLATA .1.n nature; and (3) e.spire is

obligateci to pay for the NNI port on USWC's SWitch at the

tariffed NNI por~ access rate for .1.nterLATA traff.1.c.

4. In its application for RRR, e.spire sugges~s that

the Commission erred, with respecc to interstate traffJ.c, by

denying e.spire ent1tlement "to Section 252(d) (1) pricing for the

Sect:.1.0n 251 (c) (2) incerconnect.1.on.· e. spire scates that such

denial was based on the Commlssion's focus on ~he fact of e.spire

prov1ding exchange access to itself, ratr.&r than to other frame

relay providers. e. spire cites the Federal Communications Com

mission (·'PCC·) First Report and Order, Paragraph 191 as support

for the claim that -a carrier providing either exchange access or

telephone exchange service to others, may not be charged inter

state or intrastate access charges for elements or interconnec

tion." e. spire's conclusion on this point is that "the Commis

sion should reconsider its Decision and hold that the interLATA

pricing provisions in the proposed amendment apply whether the

PVCs carried over the .1.neerconneceion are inerasta~e or inter

state" (emphasis added).

5. The Commission reJ ects tr.is argument. In ehe

footnote to the FCC First Report and Order Paragraph 191, the

3



lang~age references Paragraph 116 of che Repo~c and O~der. The

foocnoce clarif~es che FCC's view of incerconneccion,

We conclude chac the term "incerconneccionh .under
section 2S1(c) (2) refers only eo the physical linking
of cwo necworks for the mucual exchange of craff~c.

Including cbe transpore and terminacion of tratfic
wicbin the meaning of seceion 2SI(c} (2) would result in
reading oue of che scaz:uce the dury ot all LEes eo
esz:ablish ~reciprocal compensarion arrangements fer rhe
transporr and termination of eelecommun1cacions H ~~der

251(b} (S} .•. [emphasis added]

ThlS scatement makes clear: that incerco~nection does noc

include any mandatory waiver of compensacion. for the cransport

and termination cf craffic becween the cwo inte~con.'lecced net-

works by either of che involved parcies. Establ~shmenc of

reciprocal compensacion procedures lS the duty of both partles.

Ic is thus logical chat, in the ahsence of such :-ec1procally

c0111?ensable traffic, che costS of cransporc and terrr.inaeion of

traffic will be borne by ehe parcy originac1ng che craffic.

6. This means chac all incerLATA or incerscace craf-

fie orig1.nacing oucside of USWC's frame relay network 1s not

reciprocally compensable, and USWC would be forced ~o forego cose

recovery for cranspore and eermination. This is no~ ~he FCC's

incenc in 1cs Firsc Reporc and order, which unequivocally staces

thac incerconneccion does noc inclUde or preclude mechanisms for

~he recovery of cransporc and termination coscs.

7. In our previous orders in chis docket. we have

properly set forch che mechanisms for ~raffic: aubjecc



co reciprocal compensacion, craffic ehac is incraLATA in

nacure. Furthermore, we have consistently distinguished

incerstate/incerLATA eraffic from intraLATA erafHc t:h:roughoue

che course of che arbicrat10n. The former is craffic to which

reciprocal cOtllpensaC10n does not apply. Thus, we have chosen

USWC'S language for the interconnection agreemene. Thac language

follows I:his concept: Interstace frame relay tar:!.ff rates are

applicable to interstate frame relay I:raffic; interLATA NNI port

access eariff rates apply eo interLATA craffic.

8. The e.spire application for RRR next asseres that

ehe Commission'S decision regarding interLATA traffic was flawed

in regard eo che Co~nission finding ~that the U 5 WEST car1ffed

NNIT rate is the appropriate permanent rate for interconnectlons

over which interLATA frame relay crafflc is loaded.· e. spire

staces chal: this contradicts an earlier ru11ng in Ch1S dockec,

Decision No. C9S-l286. Where the cOll'.mission found chac USWC

tariffed rates do not necessarily meet § 252(0) (1) pricing

standards, which include a cosc-based requiremenc for network

elements rates uCilized in § 251 1ncerconneCC10ns. e. spire

desires thac ~the tariffed NNIT rate •• ;serve as a surrogate race

only unt3.1 such t.ime as permanent, cose-based rat.es are eseab

lished- by the updaced frame ~elay cost study being performed by

uswc as o~dered by t.he Co~iss10n in Decision No. CSa-12S6.
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9. Again, we de~y ~he argumen~ of e.spire. For ehe

reasons desc::ribed above. inee:'LATA traffic:: J.S no~ subj ece co

rec::iprocal compensae:i.on mechanisms, and ie is. external co any

reciprocal c::ompensaeion process agreed upon by ehe ineerconnec~

ing pareies. As Cotmlission De:::1sion No. C9S -1286 seat:es in

Paragraph 8.2 .. the cose scudy being performed by USWC for eStab

l~shmene of reciprocal compensa~ion was mean~ for the filing of

" ...proposed permanene ra~es for ehe transpore and eerm1natlon of

local Frame Relay traffic and :he est:ablishmen~ of daea link

connect loon ideneifiers ... h (emphasis added). "Local" was clearly

meane to exclude boeh ineerstate and 1n~erLATA eraffic.

10. We reitera~e comlt'.en~s made 1n Decision Nos. Cg8

1057 and C99-534 which make ie clear tha~ the Commission believed

tha~ on an in~erLATA basis ehe ~~I ra~es are en~irely appropriate

co this l.m:erconneCC1.on. These ra~es reflect: a carrier-~o

carri.er <.1. e., inherent:ly di.scounted) rate and no discount: or

crue-up process 1.5 appropri.aee.

~ °lmER

A. The Commission Orders Tha~:

rehearing, reargumen~,1. The applica~1on for

reconsidera~ion flled by e.spire CommUIll.cac10ns, Inc .. I

or

on·

3une l~. 1999 is denied.

2. This Order 16 effec~ive on i~S Mailed Dat:e.
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A. ADOPTED IN COK!4ISSIONERS' WEEKLY K2E'l'nl'G
July 8, 3.999.

C S I A L J

ATTEST: A TRUE COpy
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